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at work.(EU, 1996)]
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Section 3. Risk assessment

(1) Every employer shall make a suitable and sufficient assessment of—

(a) the risks to the health and safety of his employees to which they are

exposed whilst they are at work; and

(b) the risks to the health and safety of persons not in his employment
arising out of or in connection with the conduct by him of his

undertaking,

for the purpose of identifying the measures he needs to take to comply
with the requirements and prohibitions imposed upon him by or under the

relevant statutory provisions.

(2) Every [relevant self-employed person] shall make a suitable and

sufficient assessment of—

(a)the risks to his own health and safety to which he is exposed whilst he

is at work; and

(b)the risks to the health and safety of persons not in his employment
arising out of or in connection with the conduct by him of his

undertaking,

for the purpose of identifying the measures he needs to take to comply

with the requirements and prohibitions imposed upon him by or under the

relevant statutory provisions.
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Work Health and Safety Amendment (Food Delivery Riders) Regulation 202
238)

Part 4.11 Food delivery riders
184P Definitions

In this Part—
bicycle has the same meaning as in the Road Rules 2014.

food delivery booking provider means a person carrying on a
business established primarily for the purpose of providing an online
platform designed to enable the person to engage a food delivery rider

to deliver food or drink to users of the online platform.

food delivery induction training means a course of training provided

by a
food delivery booking provider that includes the following—

(a) hazard and fatigue management,

(b) general road safety,

(¢) the selection, fit, use, wearing, testing, storage and maintenance of
high-vis personal protective equipment,

(d) work, health and safety duties applying to food delivery riders and
food delivery booking providers.
food delivery rider means a person—

(a) engaged by a food delivery booking provider to deliver food or drink,
and

(b) who delivers the food or drink using a bicycle or motor bike.

high-vis personal protective equipment includes the following equipment

substantially comprising high-visibility material—

(a) a retroreflective outer clothing item, complying with AS/NZS 4602.1-
2011, High visibility safety garments, Part 1: Garments for high risk
applications,

(b) a bag or container used for safely transporting food or drink,
comprised of material that complies with AS/NZS 1906.4:2010,

38) https://legislation.nsw.gov.au/view/pdf/asmade/sl-2022-127
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Retroreflective materials and devices for road traffic control purposes,
Part 4: High-visibility materials for safety garments.
motor bike has the same meaning as in the Road Rules 2014.

training verification record means a record containing the following

information—

(a) the food delivery rider’'s name, address, date of birth and photograph,

(b) the date on which the food delivery rider completed the food delivery
induction training,

(c) the date on which the food delivery rider received high-vis personal
protective equipment.

184Q Duty to supply personal protective equipment

A food delivery booking provider must supply high-vis personal protective
equipment to a food delivery rider engaged by the provider to deliver food
or drink unless the rider is able to use high-vis personal protective
equipment

made available to the rider by another food delivery booking provider.
Maximum penalty—

(a) for an individual—70 penalty units, or

(b) for a body corporate—345 penalty units.

Note— Clauses 44 and 46 apply to the use of personal protective
equipment, including the equipment provided under this clause.

184R Duty to provide food delivery induction training

A food delivery booking provider must ensure food delivery induction
training is provided to a food delivery rider engaged by the provider to
deliver food or drink.

Maximum penalty—

(a) for an individual—70 penalty units, or

(b) for a body corporate—345 penalty units.

Note— Clause 39 applies to the provision of information, training and

instruction to a worker, including the induction training provided under
this clause.

184S Duty to ensure food delivery rider has been trained

A food delivery booking provider must not direct or allow a food delivery
rider to deliver food or drink unless the food delivery rider has—
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(a) successfully completed food delivery induction training, and

(b) been issued with a training verification record for successfully
completing food delivery induction training.

Maximum penalty—

(a) for an individual—70 penalty units, or

(b) for a body corporate—345 penalty units.

184T Duty to keep records

(1) A food delivery booking provider who provides food delivery induction

training to a food delivery rider must keep a record that includes the

following details—

(a) the name of the food delivery rider who has completed the training,

(b) the date the food delivery induction training was provided to the food
delivery rider,

(c) the content of the food delivery induction training provided to the food
delivery rider,

(d) the date the food delivery induction training was successfully

completed by the food delivery rider.

(2) A food delivery booking provider who provides high-vis personal protective

equipment to a food delivery rider must keep a record that includes the
following details—

(a) the name of the food delivery rider who was provided the high-vis
personal protective equipment,

(b) the date the high-vis personal protective equipment was provided to
the food delivery rider,

(c) a description of the high-vis personal protective equipment that was
provided to the food delivery rider.

(3) The food delivery booking provider must keep the records for at least 5

years.

(4) A food delivery booking provider must provide a copy of a record required

to be kept under this clause to the regulator within 5 days after the food
delivery booking provider receives a written request for the record from
the regulator.

Maximum penalty—

(a) for an individual—15 penalty units, or

(b) for a body corporate—70 penalty units.

184U Duties of food delivery riders

(1) A food delivery rider must, while delivering food or drink, make the
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training verification record issued to the food delivery rider available

for inspection by an inspector or a police officer.
Maximum penalty—15 penalty units.

(2) A food delivery rider must, while delivering food or drink, use or wear

high-vis personal protective equipment.

Maximum penalty—15 penalty units.
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Assembly Bill No. 701

CHAPTER 197

An act to amend Section 138.7 of, and to add Part 8.6 (commencing with

Section 2100) to Division 2 of, the Labor Code, relating to employment.

[ Approved by Governor September 22, 2021. Filed with Secretary of
State September 22, 2021. |

SECTION 1. The Legislature finds and declares the following:

(a) The rapid growth of just-in-time logistics and same- and next-day
consumer package delivery, and advances in technology used for tracking
employee productivity, have led to a rise in the number of warehouse and

distribution center workers who are subject to quantified work quotas.

(b) Warehouse and distribution center employees who work under those
quotas are expected to complete a quantified number of tasks within specific
time periods, often measured down to the minute or second, and face
adverse employment action, including suspension or termination, if they fail

to do so.

(c) Those quotas generally do not allow for workers to comply with safety
guidelines or to recover from strenuous activity during productive work
time, leaving warehouse and distribution center employees who work under

them at high risk of injury and illness.

(d) The quotas under which warehouse and distribution center employees
regularly work also affect their compensation. California and many cities
require employers to pay their employees a minimum-wage rate. Warehouse

and distribution center employees who work under a quota, however, do not

receive the full benefit of minimum wages if their quota is increased to

39) https://leginfo.legislature.ca.gov/faces/billTextClient.xhtml?bill_id=202120220AB701
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make up for the direct or indirect effect of a minimum-wage increase.

(e) Quotas in occupations that are already physically demanding not only
increase accidents, but they also incentivize unsafe work. The workforce in
warehouse and logistics is largely comprised of people of color who depend
upon these jobs to provide for their families and often see no alternative

but to prioritize quota compliance over their own safety.

SEC. 2. Section 138.7 of the Labor Code is amended to read:

138.7. (a) Except as expressly permitted in subdivision (b), a person or
public or private entity not a party to a claim for workers’ compensation
benefits shall not obtain individually identifiable information obtained or
maintained by the division regarding that claim. For purposes of this
section, “individually identifiable information” means any data concerning an
injury or claim that is linked to a uniquely identifiable employee, employer,

claims administrator, or any other person or entity.

(b) (1) (A) The administrative director, or a statistical agent designated by
the administrative director, may use individually identifiable information for
purposes of creating and maintaining the workers’ compensation information

system as specified in Section 138.6.

(B) The administrative director may publish the identity of claims
administrators in the annual report disclosing the compliance rates of

claims administrators pursuant to subdivision (d) of Section 138.6.

(C) The administrative director shall wuse individually identifiable
information for purposes of creating provider medical utilization data as

specified in Section 138.8.

(2) (A) The State Department of Public Health may use individually
identifiable information for purposes of establishing and maintaining a
program on occupational health and occupational disease prevention as
specified in Section 105175 of the Health and Safety Code.

(B) (i) The State Department of Health Care Services may use individually
identifiable information for purposes of seeking recovery of Medi-Cal costs

incurred by the state for treatment provided to injured workers that should
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have been incurred by employers and insurance carriers pursuant to Article
3.5 (commencing with Section 14124.70) of Chapter 7 of Part 3 of Division 9

of the Welfare and Institutions Code.

(ii) The Department of Industrial Relations shall furnish individually
identifiable information to the State Department of Health Care Services, and
the State Department of Health Care Services may furnish the information
to its designated agent, provided that the individually identifiable information
shall not be disclosed for use other than the purposes described in clause
(i). The administrative director may adopt regulations solely for the purpose
of governing access by the State Department of Health Care Services or its
designated agents to the individually identifiable information as defined in

subdivision (a).

(3) (A) Individually identifiable information may be used by the Division of
Workers' Compensation, the Division of Labor Standards and Enforcement,
and the Division of Occupational Safety and Health as necessary to carry
out their duties. The administrative director shall adopt regulations
governing the access to the information described in this subdivision by
these divisions. Any regulations adopted pursuant to this subdivision shall

set forth the specific uses for which this information may be obtained.

(B) Individually identifiable information maintained in the workers’
compensation information system and the Division of Workers' Compensation
may be used by researchers employed by or under contract to the
Commission on Health and Safety and Workers’ Compensation as necessary
to carry out the commission’s research. The administrative director shall
adopt regulations governing the access to the information described in this
subdivision by commission researchers. These regulations shall set forth the
specific uses for which this information may be obtained and include
provisions guaranteeing the confidentiality of individually identifiable
information. Individually identifiable information obtained under this
subdivision shall not be disclosed to commission members. Individually
identifiable information obtained by researchers under contract to the
commission pursuant to this subparagraph may not be disclosed to any
other person or entity, public or private, for a use other than that research

project for which the information was obtained. Within a reasonable period
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of time after the research for which the information was obtained has been
completed, the data collected shall be modified in a manner so that the
subjects cannot be identified, directly or through identifiers linked to the

subjects.

(C) Individually identifiable information may be used by the Office of
Self-Insurance Plans of the Department of Industrial Relations as necessary
to carry out its duties, including evaluating the costs of administration,
workers’ compensation benefit expenditures, and solvency and performance

of the public self-insured employers’ workers’ compensation programs.

(4) The administrative director shall adopt regulations allowing reasonable
access to individually identifiable information by other persons or public or
private entities for the purpose of bona fide statistical research. This
research shall not divulge individually identifiable information concerning a
particular employee, employer, claims administrator, or any other person or
entity. The regulations adopted pursuant to this paragraph shall include
provisions guaranteeing the confidentiality of individually identifiable
information. Within a reasonable period of time after the research for which
the information was obtained has been completed, the data collected shall
be modified in a manner so that the subjects cannot be identified, directly

or through identifiers linked to the subjects.

(5) (A) This section shall not operate to exempt from disclosure any
information that is considered to be a public record pursuant to the
California Public Records Act (Chapter 3.5 (commencing with Section 6250)
of Division 7 of Title 1 of the Government Code) contained in an individual's
file once an application for adjudication has been filed pursuant to Section
5501.5.

(B) Individually identifiable information shall not be provided to any
person or public or private entity who is not a party to the claim unless
that person self-identifies or that public or private entity identifies itself and
states the reason for making the request. The administrative director may
require the person or public or private entity making the request to produce
information to verify that the name and address of the requester is valid

and correct. If the purpose of the request is related to preemployment

_97_




screening, the administrative director shall notify the person about whom
the information is requested that the information was provided and shall

include the following in 12-point type:

“IT MAY BE A VIOLATION OF FEDERAL AND STATE LAW TO
DISCRIMINATE AGAINST A JOB APPLICANT BECAUSE THE APPLICANT HAS
FILED A CLAIM FOR WORKERS COMPENSATION BENEFITS.”

(C) Any residence address is confidential and shall not be disclosed to
any person or public or private entity except to a party to the claim, a law
enforcement agency, an office of a district attorney, any person for a

journalistic purpose, or other governmental agency.

(D) This paragraph does not prohibit the use of individually identifiable

information for purposes of identifying bona fide lien claimants.

(c) Except as provided in subdivision (b), individually identifiable
information obtained by the division is privileged and is not subject to
subpoena in a civil proceeding unless, after reasonable notice to the division
and a hearing, a court determines that the public interest and the intent of
this section will not be jeopardized by disclosure of the information. This
section shall not operate to restrict access to information by any law
enforcement agency or district attorney’'s office or to limit admissibility of

that information in a criminal proceeding.

(d) It is unlawful for any person who has received individually identifiable
information from the division pursuant to this section to provide that

information to any person who is not entitled to it under this section.

SEC. 3. Part 8.6 (commencing with Section 2100) is added to Division 2 of
the Labor Code, to read:

PART 8.6. Warehouse Distribution Centers
2100. As used in this part:

(a) “Commissioner” means the Labor Commissioner.
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(b) “Defined time period” means any unit of time measurement equal to
or less than the duration of an employee’s shift, and includes hours,

minutes, and seconds and any fraction thereof.
(c) “Division” means the Division of Occupational Safety and Health.

(d) “Employee” means a nonexempt employee who works at a warehouse

distribution center.

(e) (1) “Employee work speed data” means information an employer
collects, stores, analyzes, or interprets relating to an individual employee’s
performance of a quota, including, but not limited to, quantities of tasks
performed, quantities of items or materials handled or produced, rates or
speeds of tasks performed, measurements or metrics of employee
performance in relation to a quota, and time categorized as performing

tasks or not performing tasks.

(2) “Employee work speed data” does not include qualitative performance
assessments, personnel records, or itemized wage statements pursuant to
Section 226, except for any content of those records that includes employee

work speed data as defined in this part.

(f) “Employer” means a person who directly or indirectly, or through an
agent or any other person, including through the services of a third-party
employer, temporary service, or staffing agency or similar entity, employs or
exercises control over the wages, hours, or working conditions of 100 or
more employees at a single warehouse distribution center or 1,000 or more
employees at one or more warehouse distribution centers in the state. For
purposes of this definition, all employees of an employer's commonly
controlled group, as that term is defined in Section 25105 of the Revenue
and Taxation Code, shall be counted in determining the number of
employees employed at a single warehouse distribution center or at one or

more warehouse distribution centers in the state.

(g) “Person” means an individual, corporation, partnership, limited
partnership, limited liability partnership, limited liability company, business
trust, estate, trust, association, joint venture, agency, instrumentality, or any

other legal or commercial entity, whether domestic or foreign.

(h) “Quota” means a work standard under which an employee is assigned
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or required to perform at a specified productivity speed, or perform a
quantified number of tasks, or to handle or produce a quantified amount of
material, within a defined time period and under which the employee may
suffer an adverse employment action if they fail to complete the

performance standard.

(i) (1) “Warehouse distribution center” means an establishment as defined
by any of the following North American Industry Classification System

(NAICS) Codes, however that establishment is denominated:
(A) 493110 for General Warehousing and Storage.
(B) 423 for Merchant Wholesalers, Durable Goods.
(C) 424 for Merchant Wholesalers, Nondurable Goods.
(D) 454110 for Electronic Shopping and Mail-Order Houses.

(2) The term “warehouse distribution center” does not include NAICS

Code 493130, Farm Product Warehousing and Storage.

2101. Each employer shall provide to each employee, upon hire, or within
30 days of the effective date of this part, a written description of each
quota to which the employee is subject, including the quantified number of
tasks to be performed or materials to be produced or handled, within the
defined time period, and any potential adverse employment action that could

result from failure to meet the quota.

2102. An employee shall not be required to meet a quota that prevents
compliance with meal or rest periods, use of bathroom facilities, including
reasonable travel time to and from bathroom facilities, or occupational
health and safety laws in the Labor Code or division standards. An employer
shall not take adverse employment action against an employee for failure to
meet a quota that does not allow a worker to comply with meal and rest
periods, or occupational health and safety laws in the Labor Code or
division standards, or for failure to meet a quota that has not been

disclosed to the employee pursuant to Section 2101.

2103. (a) Any actions taken by an employee to comply with occupational
health and safety laws in the Labor Code or division standards shall be

considered time on task and productive time for purposes of any quota or
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monitoring system.

(b) Notwithstanding subdivision (a), consistent with existing law, meal and
rest breaks are not considered productive time unless the employee is

required to remain on call.

2104. (a) (1) If a current or former employee believes that meeting a
quota caused a violation of their right to a meal or rest period or required
them to violate any occupational health and safety laws in the Labor Code
or division standards, they have the right to request, and the employer shall
provide, a written description of each quota to which the employee is
subject and a copy of the most recent 90 days of the employee’'s own

personal work speed data.

(2) If a former employee requests a written description of the quotas to
which they were subject and a copy of their own personal work speed data
pursuant to paragraph (1), the employer shall provide 90 days of the former
employee’s quotas and personal work speed data for the 90 days prior to

the date of the employee’s separation from the employer.

(3) A former employee is limited to one request pursuant to this

subdivision.

(b) An employer that receives a written or oral request for information
pursuant to subdivision (a) shall comply with the request as soon as
practicable, but no later than 21 calendar days from the date of the

request.

(c) Nothing in this section requires an employer to use quotas or monitor
work speed data. An employer that does not monitor this data has no

obligation to provide it.

2105. For purposes of this part, there shall be a rebuttable presumption
of unlawful retaliation if an employer in any manner discriminates,
retaliates, or takes any adverse action against any employee within 90 days

of the employee doing either of the following:

(a) Initiating the employee’'s first request in a calendar year for
information about a quota or personal work speed data pursuant to

subdivision (a) of Section 2104.
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(b) Making a complaint related to a quota alleging any violation of
Sections 2101 to 2104, inclusive, to the commissioner, the division, other

local or state governmental agency, or the employer.

2106. Upon receiving a complaint regarding a violation of this part, a
state or local enforcement entity may request or subpoena the records of

warehouse distribution center quotas and employee work speed data.
2107. (a) The commissioner shall do all of the following:

(1) The commissioner shall enforce this part by engaging in coordinated
and strategic enforcement efforts with the divisions within the Department of
Industrial Relations, including the Division of Occupational Safety and Health
and the Division of Workers" Compensation. The commissioner shall have
access to data from the department including employer-reported injury data
and enforcement actions in warehouses, and the identity of uninsured
employers, and employers who are committing workers’ compensation fraud,

wage theft, or other information relevant to the commissioner’s authority.

(2) The commissioner shall strategically collaborate with stakeholders to
educate workers and employers about their rights and obligations under this

part, respectively, in order to increase compliance.

(3) (A) The commissioner shall report to the Legislature by January 1,
2023, the number of claims filed with the commissioner under this part,
data on warehouse production quotas in warehouses in which the Division
of Workers' Compensation has indicated that annual employee injury rates
are above the industry average, and the number of investigations

undertaken and enforcement actions initiated, per employer.

(B) The requirement for submitting a report imposed under subparagraph
(A) is inoperative on January 1, 2027, pursuant to Section 10231.5 of the

Government Code.

(C) A report to be submitted pursuant to subparagraph (A) shall be

submitted in compliance with Section 9795 of the Government Code.

(b) If a particular worksite or employer is found to have an annual
employee injury rate of at least 1.5 times higher than the warehousing

industry’s average annual injury rate, the Division of Occupational Safety
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and Health or the Division of Workers Compensation shall notify the
commissioner, and the commissioner shall determine whether an
investigation of violations pursuant to this part, if relevant to the
commissioner’s authority, is appropriate. The commissioner may coordinate
enforcement with other divisions within the Department of Industrial

Relations, as needed.

(c) The commissioner shall have the authority to adopt regulations
relating to the procedures for an employee to make a complaint alleging a

violation of this part.

(d) The commissioner shall enforce this part using the procedures set
forth in Sections 98, 98.3, 98.7, 98.74, and 1197.1.

(e) In any successful action brought by the commissioner to enforce this
part, the court may grant injunctive relief in order to obtain compliance

with the part, and shall award costs and reasonable attorney’s fee.

2108. A current or former employee may bring an action for injunctive
relief to obtain compliance with Sections 2101 to 2104, inclusive, and may,
upon prevailing in the action, recover costs and reasonable attorney’s fees
in that action. In any action involving a quota that prevented the
compliance with regulations promulgated by the Occupational Safety and
Health Standards Board, the injunctive relief shall be limited to suspension

of the quota and any adverse action that resulted from its enforcement.

2109. In any action by a current or former employee that could be
brought pursuant to the Labor Code Private Attorneys General Act of 2004
(Part 13 (commencing with Section 2698)) for violations of this part, the
employer shall have the right to cure alleged violations as set forth in
Section 2699.3. If, in that action, a violation of any occupational health and
safety laws in the Labor Code or division standards contained in or
interpreting Division 5 (commencing with Section 6300) is alleged, the
current or former employee shall comply with the applicable procedural

requirements of subdivision (b) of Section 2699.3.

2110. This part does not limit the authority of the Attorney General, a
district attorney, or a city attorney, either upon their own complaint or the

complaint of any person acting for themselves or the general public, to
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prosecute actions, either civil or criminal, for violations of this part, or to
enforce the provisions thereof independently and without specific direction

of the commissioner or the division.

2111. This part does not preempt any city, county, or city and county
ordinance that provides equal or greater protection to employees who are

covered by this part.

2112. The provisions of this part are severable. If any provision of this
part or its application is held invalid, that invalidity shall not affect other
provisions or applications that can be given effect without the invalid

provision or application.

SEC. 4. No reimbursement is required by this act pursuant to Section 6
of Article XIlIB of the California Constitution because the only costs that
may be incurred by a local agency or school district will be incurred
because this act creates a new crime or infraction, eliminates a crime or
infraction, or changes the penalty for a crime or infraction, within the
meaning of Section 17556 of the Government Code, or changes the definition
of a crime within the meaning of Section 6 of Article XIIIB of the California

Constitution.
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Section 1. This act shall be known and may be cited as the

"warehouse
worker protection act".
§ 2. Legislative findings. The legislature finds and declares that:

(a) The rapid growth of just-in-time logistics and same- and next-day
consumer package delivery, and advances in technology used for tracking
employee productivity, have led to a rise in the number of warehouse and

distribution center workers who are subject to quantified work quotas.

(b) Warehouse and distribution center employees who work under
such quotas are expected to complete a quantified number of tasks
within specific time periods, often measured down to the minute or second,
and face adverse employment action, including suspension or termination,

if they fail to do so.

(c¢) Those quotas generally do not allow for workers to comply with
safety guidelines or to recover from strenuous activity during productive
work time, leaving warehouse and distribution center employees who work

under them at high risk of injury and illness.

(d) The quotas under which warehouse and distribution center
employees regularly work also affect their compensation. Warehouse and
distribution center employees who work under a quota may not receive the
full benefit of minimum wages if their quota is increased to make up for

the direct or indirect effect of a minimum-wage increase.

() Quotas in occupations that are already physically demanding
incentivize unsafe work, resulting in an increase in injuries. The workforce
in warehouse and logistics is largely comprised of people of color who
depend upon these jobs to provide for their families and often see no

alternative but to prioritize quota compliance over their own safety.

These workers end up working faster than is healthy in order to

keep their jobs.

40) https://www.nysenate.gov/legislation/bills/2021/S8922
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(f) Workplace injuries can take a terrible toll on workers, their
families and their communities, and can create substantial costs for
employers. According to the most recent data (2020) released by the
Bureau of Labor Statistics, the warehouse industry itself reports a rate of
serious work-related injuries involving lost time or restricted duty (4.0
cases/100 full-time workers) that is more than twice the average injury

rates for all private industry (1.7 cases/100 full-time workers).

The most common types of work-related serious injury reported by
employers in the warehouse sector are musculoskeletal injuries, which
often require workers to miss work and can force workers permanently

out of the job and even out of the workforce.

§ 3. The labor law is amended by adding a new article 21-A to read

as
follows:
ARTICLE 21-A
WAREHOUSE WORKER PROTECTION ACT
SECTION 780. DEFINITIONS.
781. QUOTAS.
782. PROTECTION FROM QUOTAS.
783. TIME ON TASK.
784. RECORDKEEPING.
785. RIGHT TO REQUEST.
786. UNLAWFUL RETALIATION.
787. ENFORCEMENT.
788. OTHER POWERS.
§ 780. DEFINITIONS. AS USED IN THIS ARTICLE:

1. "DEFINED TIME PERIOD" MEANS ANY UNIT OF TIME
MEASUREMENT EQUAL TO  OR LESS THAN THE DURATION OF AN
EMPLOYEE'S SHIFT, AND INCLUDES HOURS, MINUTES, AND SECONDS
AND ANY FRACTION THEREOQF.
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2. "DESIGNATED EMPLOYEE REPRESENTATIVE" MEANS ANY
EMPLOYEE REPRESENTATIVE, INCLUDING BUT NOT LIMITED TO AN
AUTHORIZED  EMPLOYEE  REPRESENTATIVE THAT HAS A COLLECTIVE
BARGAINING RELATIONSHIP WITH THE EMPLOYER.

3. "EMPLOYEE" MEANS A NONEXEMPT AND NON-ADMINISTRATIVE
EMPLOYEE WHO WORKS AT A WAREHOUSE DISTRIBUTION CENTER AND IS
SUBJECT TO A QUOTA AS DEFINED IN THIS SECTION.

4. (A) "EMPLOYEE WORK SPEED DATA" MEANS INFORMATION
AN EMPLOYER COLLECTS, STORES, ANALYZES, OR INTERPRETS
RELATING TO AN INDIVIDUAL EMPLOYEE'S PERFORMANCE OF A
QUOTA, INCLUDING, BUT NOT LIMITED TO, QUANTITIES OF TASKS
PERFORMED, QUANTITIES OF ITEMS OR MATERIALS  HANDLED  OR
PRODUCED, RATES OR SPEEDS OF TASKS PERFORMED, MEASUREMENTS OR
METRICS OF EMPLOYEE PERFORMANCE IN RELATION TO A QUOTA,
AND TIME CATEGORIZED AS PERFORMING TASKS OR NOT PERFORMING
TASKS.

(B) "AGGREGATED DATA" MEANS INFORMATION THAT AN EMPLOYER
HAS COMBINED OR COLLECTED TOGETHER IN SUMMARY OR OTHER FORM
SUCH THAT THE DATA CANNOT BE IDENTIFIED WITH ANY INDIVIDUAL.

5. "EMPLOYER" MEANS A PERSON WHO DIRECTLY OR INDIRECTLY, OR
THROUGH AN AGENT OR ANY OTHER PERSON, INCLUDING THROUGH
THE SERVICES OF A THIRD PARTY EMPLOYER, TEMPORARY  SERVICES,
OR  STAFFING  AGENCY, INDEPENDENT CONTRACTOR, OR  ANY
SIMILAR  ENTITY, AT ANY TIME IN THE PRIOR TWELVE MONTHS,
EMPLOYS OR EXERCISES CONTROL OVER THE WAGES, HOURS, OR
WORKING CONDITIONS OF ONE HUNDRED OR MORE EMPLOYEES AT
A SINGLE WAREHOUSE  DISTRIBUTION CENTER OR FIVE HUNDRED OR
MORE EMPLOYEES AT ONE OR MORE WAREHOUSE DISTRIBUTION
CENTERS IN THE STATE.

FOR THE PURPOSES OF THIS SUBDIVISION: (A) ALL EMPLOYEES
EMPLOYED DIRECTLY OR INDIRECTLY, OR THROUGH AN AGENT OR ANY
OTHER PERSON, AS DESCRIBED IN THE OPENING PARAGRAPH OF THIS
SUBDIVISION, AS WELL AS ANY EMPLOYEE EMPLOYED BY A MEMBER OF A
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CONTROLLED GROUP OF CORPORATIONS OF WHICH THE EMPLOYER IS
A MEMBER, SHALL BE COUNTED IN DETERMINING THE NUMBER OF
EMPLOYEES EMPLOYED AT A SINGLE WAREHOUSE DISTRIBUTION CENTER
OR AT ONE OR MORE WAREHOUSE DISTRIBUTION CENTERS IN THE
STATE; AND (B) ALL AGENTS OR OTHER PERSONS, AS DESCRIBED IN THE
OPENING PARAGRAPH OF THIS SUBDIVISION, AND ALL MEMBERS OF A
CONTROLLED GROUP OF CORPORATIONS OF WHICH THE EMPLOYER IS A
MEMBER, SHALL BE DEEMED TO BE EMPLOYERS AND SHALL BE
JOINTLY AND SEVERALLY RESPONSIBLE FOR COMPLIANCE WITH THIS
ARTICLE. FOR PURPOSES OF THIS SUBDIVISION, THE TERM "CONTROLLED
GROUP OF CORPORATIONS" SHALL BE DEFINED AS PROVIDED UNDER
SECTION 1563 OF THE INTERNAL REVENUE CODE, 26 U.S.C.
SECTION 1563, EXCEPT THAT FIFTY PERCENT SHALL BE SUBSTITUTED
FOR EIGHTY PERCENT WHERE EIGHTY PERCENT IS SPECIFIED IN THAT
DEFINITION.

6. "PERSON" MEANS AN INDIVIDUAL, CORPORATION,
PARTNERSHIP, LIMITED PARTNERSHIP, LIMITED LIABILITY PARTNERSHIP,
LIMITED  LIABILITY COMPANY, BUSINESS TRUST, ESTATE, TRUST,
ASSOCIATION, JOINT  VENTURE, AGENCY, INSTRUMENTALITY, OR ANY
OTHER LEGAL OR COMMERCIAL ENTITY, WHETHER DOMESTIC OR FOREIGN.

7. "QUOTA" MEANS A WORK STANDARD WHICH:

(A) AN EMPLOYEE IS ASSIGNED OR REQUIRED TO PERFORM: (I) AT A
SPECIFIED PRODUCTIVITY SPEED; OR A QUANTIFIED NUMBER OF TASKS,
OR TO HANDLE OR PRODUCE A QUANTIFIED AMOUNT OF MATERIAL,
WITHIN A DEFINED TIME PERIOD; OR

(B) AN EMPLOYEE'S ACTIONS ARE CATEGORIZED BETWEEN TIME
PERFORMING TASKS AND NOT PERFORMING TASKS, AND THE EMPLOYEE'S
FAILURE TO COMPLETE A TASK PERFORMANCE STANDARD OR
RECOMMENDATION MAY HAVE AN ADVERSE IMPACT ON THE EMPLOYEE'S
CONTINUED EMPLOYMENT OR THE CONDITIONS OF SUCH EMPLOYMENT.

8. "WAREHOUSE DISTRIBUTION CENTER" MEANS AN ESTABLISHMENT
AS DEFINED BY ANY OF THE FOLLOWING NORTH AMERICAN INDUSTRY
CLASSIFICATION SYSTEM ("NAICS") CODES, HOWEVER SUCH
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ESTABLISHMENT IS DENOMINATED:

(A) FOUR HUNDRED NINETY-THREE FOR WAREHOUSING AND
STORAGE;

(B) FOUR HUNDRED TWENTY-THREE FOR MERCHANT WHOLESALERS,
DURABLE GOODS:;

(C) FOUR HUNDRED TWENTY-FOUR FOR MERCHANT
WHOLESALERS, NONDURABLE GOODS;

(D) FOUR HUNDRED FIFTY-FOUR THOUSAND ONE HUNDRED TEN
FOR ELECTRONIC SHOPPING AND MAIL-ORDER HOUSES; OR

(E) FOUR HUNDRED NINETY-TWO THOUSAND ONE HUNDRED TEN
FOR COURIERS AND EXPRESS DELIVERY SERVICES.

§ 78l. QUOTAS. EACH EMPLOYER SHALL PROVIDE TO EACH
EMPLOYEE, UPON HIRE, OR WITHIN THIRTY DAYS OF THE EFFECTIVE
DATE OF THIS ARTICLE, A WRITTEN DESCRIPTION OF EACH QUOTA
TO WHICH THE EMPLOYEE [S SUBJECT, INCLUDING THE QUANTIFIED
NUMBER OF TASKS TO BE PERFORMED OR MATERIALS TO BE PRODUCED
OR HANDLED, WITHIN THE DEFINED TIME PERIOD, AND ANY POTENTIAL
ADVERSE EMPLOYMENT ACTION THAT COULD RESULT FROM FAILURE TO
MEET THE QUOTA. EACH TIME THE QUOTA CHANGES THEREAFTER, THE
EMPLOYER SHALL PROVIDE AN UPDATED WRITTEN DESCRIPTION OF
EACH QUOTA TO WHICH THE EMPLOYEE IS SUBJECT WITHIN TWO
BUSINESS DAYS OF SUCH QUOTA CHANGE. EACH TIME AN EMPLOYER
TAKES AN ADVERSE EMPLOYMENT ACTION AGAINST AN EMPLOYEE, THE
EMPLOYER SHALL PROVIDE THAT EMPLOYEE WITH THE APPLICABLE
QUOTA FOR THE EMPLOYEE.

§ 782. PROTECTION FROM QUOTAS. AN EMPLOYEE SHALL NOT BE
REQUIRED TO MEET A QUOTA THAT PREVENTS COMPLIANCE WITH MEAL
OR REST PERIODS OR USE OF BATHROOM FACILITIES, INCLUDING
REASONABLE TRAVEL TIME TO AND FROM BATHROOM FACILITIES. AN
EMPLOYER SHALL NOT TAKE  ADVERSE EMPLOYMENT ACTION
AGAINST AN EMPLOYEE FOR FAILURE TO MEET A QUOTA THAT DOES
NOT
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ALLOW A WORKER TO COMPLY WITH MEAL AND REST PERIODS OR
FOR FAILURE TO MEET A QUOTA THAT HAS NOT BEEN DISCLOSED TO
THE EMPLOYEE PURSUANT TO SECTION SEVEN HUNDRED EIGHTY-ONE
OF THIS ARTICLE.

§ 783. TIME ON TASK. CONSISTENT WITH EXISTING LAW, PAID
AND UNPAID BREAKS SHALL NOT BE CONSIDERED PRODUCTIVE TIME FOR
THE PURPOSE OF ANY QUOTA OR MONITORING SYSTEM UNLESS THE
EMPLOYEE IS REQUIRED TO REMAIN ON CALL.

§ 784. RECORDKEEPING. 1. EACH EMPLOYER SHALL ESTABLISH,
MAINTAIN, AND PRESERVE CONTEMPORANEOUS, TRUE, AND ACCURATE
RECORDS OF THE FOLLOWING:

(A) EACH EMPLOYEE'S OWN PERSONAL WORK SPEED DATA; (B) THE
AGGREGATED WORK SPEED DATA FOR SIMILAR EMPLOYEES AT THE SAME
ESTABLISHMENT; AND (C) THE WRITTEN DESCRIPTIONS OF THE QUOTA
SUCH EMPLOYEE WAS PROVIDED PURSUANT TO SECTION SEVEN HUNDRED
EIGHTY-ONE OF THIS ARTICLE. SUCH RECORDS SHALL BE
MAINTAINED AND PRESERVED THROUGHOUT THE DURATION OF EACH
EMPLOYEE'S PERIOD OF EMPLOYMENT AND MADE AVAILABLE TO THE
COMMISSIONER UPON REQUEST.

2. SUBSEQUENT TO ANY EMPLOYEE'S SEPARATION FROM THE
EMPLOYER, SUCH RECORDS RELATING TO THE SIX MONTH PERIOD PRIOR
TO THE DATE OF THE EMPLOYEE'S  SEPARATION FROM THE
EMPLOYER SHALL BE PRESERVED FOR A PERIOD OF TIME NOT LESS THAN
THREE YEARS SUBSEQUENT TO THE DATE OF SUCH EMPLOYEE'S
SEPARATION AND MADE AVAILABLE TO THE COMMISSIONER  UPON
REQUEST. NOTHING IN THIS SECTION SHALL REQUIRE AN EMPLOYER TO
KEEP SUCH RECORDS IF SUCH EMPLOYER DOES NOT USE QUOTAS AS
DEFINED IN THIS ARTICLE OR MONITOR WORK SPEED DATA.

§ 785. RIGHT TO REQUEST. 1. A CURRENT EMPLOYEE HAS THE
RIGHT TO REQUEST A WRITTEN DESCRIPTION OF EACH QUOTA TO
WHICH THE EMPLOYEE IS SUBJECT, A COPY OF THE EMPLOYEE'S OWN
PERSONAL WORK SPEED DATA, AND A COPY OF THE PRIOR SIX
MONTHS OF AGGREGATED WORK SPEED DATA FOR SIMILAR EMPLOYEES
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AT THE SAME ESTABLISHMENT.

2. A FORMER EMPLOYEE HAS THE RIGHT TO REQUEST, WITHIN
THREE  YEARS SUBSEQUENT TO THE DATE OF HIS OR HER
SEPARATION FROM THE EMPLOYER, A WRITTEN DESCRIPTION OF THE
QUOTA TO WHICH THEY WERE SUBJECT AS OF THE DATE OF THEIR
SEPARATION, A COPY OF THE EMPLOYEE'S OWN PERSONAL WORK SPEED
DATA FOR THE SIX MONTHS PRIOR TO THEIR DATE OF SEPARATION, AND
A COPY OF AGGREGATED WORK SPEED DATA FOR SIMILAR EMPLOYEES
AT THE SAME ESTABLISHMENT FOR THE SIX MONTHS PRIOR TO THEIR
DATE OF SEPARATION.

3. SUCH REQUESTED RECORDS PURSUANT TO THIS SECTION SHALL
BE PROVIDED AT NO COST TO THE CURRENT OR FORMER EMPLOYEE.

4. THE EMPLOYER SHALL PROVIDE SUCH REQUESTED RECORDS
PURSUANT TO THIS SECTION AS SOON AS PRACTICABLE, PROVIDED
THAT REQUESTED  WRITTEN DESCRIPTIONS OF THE QUOTA SHALL BE
PROVIDED NO LATER THAN TWO BUSINESS DAYS FOLLOWING THE DATE
OF THE RECEIPT OF THE REQUEST AND REQUESTED PERSONAL
WORK SPEED DATA AND AGGREGATED WORK SPEED DATA SHALL
BE PROVIDED NO LATER THAN SEVEN BUSINESS DAYS FOLLOWING THE
DATE OF THE RECEIPT OF THE REQUEST.

5. NOTHING IN THIS SECTION SHALL REQUIRE AN EMPLOYER TO
USE QUOTAS AS DEFINED IN THIS ARTICLE OR MONITOR WORK SPEED
DATA. AN EMPLOYER THAT DOES NOT MONITOR THIS DATA HAS NO
OBLIGATION TO PROVIDE IT.

§ 786. UNLAWFUL RETALIATION. 1. NO PERSON, INCLUDING BUT
NOT LIMITED TO AN EMPLOYER, HIS OR HER AGENT, OR PERSON ACTING
AS OR ON BEHALF OF A HIRING ENTITY, OR THE OFFICER OR AGENT
OF ANY ENTITY, BUSINESS, CORPORATION, PARTNERSHIP, OR LIMITED
LIABILITY COMPANY, SHALL DISCHARGE OR IN ANY WAY RETALIATE,
DISCRIMINATE OR TAKE ADVERSE ACTION AGAINST ANY PERSON
FOR EXERCISING ANY RIGHTS CONFERRED UNDER THIS ARTICLE, OR FOR
BEING PERCEIVED AS EXERCISING RIGHTS CONFERRED BY THIS ARTICLE,
INCLUDING BUT NOT LIMITED TO:
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(A) INITIATING A REQUEST FOR INFORMATION ABOUT A QUOTA
OR PERSONAL WORK SPEED DATA PURSUANT TO SUBDIVISION ONE OF
SECTION SEVEN HUNDRED EIGHTY-FIVE OF THIS ARTICLE.

(B) MAKING A COMPLAINT RELATED TO A QUOTA ALLEGING ANY
VIOLATION OF SECTION  SEVEN  HUNDRED  EIGHTY-ONE, SEVEN
HUNDRED EIGHTY-TWO, SEVEN HUNDRED EIGHTY-THREE, OR SEVEN
HUNDRED EIGHTY-FIVE OF THIS ARTICLE TO THE COMMISSIONER, ANY
OTHER LOCAL, STATE, OR FEDERAL GOVERNMENTAL AGENCY OR
OFFICIAL, OR THE EMPLOYER.

2. AN EMPLOYEE NEED NOT EXPLICITLY REFER TO THIS ARTICLE OR
THE RIGHTS ENUMERATED HEREIN TO BE PROTECTED FROM AN ADVERSE
ACTION. PROTECTIONS OF THIS SECTION SHALL APPLY TO FORMER
EMPLOYEES AND TO EMPLOYEES WHO MISTAKENLY BUT IN GOOD
FAITH ALLEGE VIOLATIONS OF THIS ARTICLE.

3. IF A PERSON TAKES ADVERSE ACTION AGAINST AN EMPLOYEE
WITHIN NINETY DAYS OF THE EMPLOYEE'S ENGAGING OR ATTEMPTING TO
ENGAGE IN  ACTIVITIES PROTECTED BY  THIS ARTICLE, SUCH
CONDUCT  SHALL  RAISE A REBUTTABLE PRESUMPTION THAT THE
ACTION IS AN ADVERSE ACTION IN  VIOLATION OF THIS ARTICLE.
SUCH PRESUMPTION MAY BE REBUTTED BY CLEAR AND CONVINCING
EVIDENCE THAT: (A) THE ACTION WAS TAKEN FOR OTHER PERMISSIBLE
REASONS:;

AND (B) THE ENGAGING OR ATTEMPTING TO ENGAGE IN ACTIVITIES
PROTECTED BY THIS ARTICLE WAS NOT A MOTIVATING FACTOR IN THE
ADVERSE ACTION.

§ 787. ENFORCEMENT. THE COMMISSIONER SHALL ADOPT RULES
AND REGULATIONS IMPLEMENTING THE PROVISIONS OF THIS ARTICLE.
THE COMMISSIONER SHALL BE AUTHORIZED TO ENFORCE THE PROVISIONS
OF THIS ARTICLE AND TO ASSESS CIVIL PENALTIES IN A MANNER
CONSISTENT WITH SECTIONS TWO HUNDRED THIRTEEN, TWO HUNDRED
FIFTEEN AND TWO HUNDRED EIGHTEEN OF THIS CHAPTER.

§ 788. OTHER POWERS. THE ATTORNEY GENERAL, EITHER UPON HIS
OR HER OWN COMPLAINT OR THE COMPLAINT OF ANY PERSON
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ACTING FOR THEMSELVES OR THE GENERAL PUBLIC, HAS THE AUTHORITY
TO PROSECUTE ACTIONS, EITHER CIVIL OR CRIMINAL, FOR VIOLATIONS
OF THIS ARTICLE, OR TO ENFORCE THE PROVISIONS THEREOF
INDEPENDENTLY  AND  WITHOUT  SPECIFIC ~ DIRECTION OF  THE
COMMISSIONER.

§ 4. Severability. If any provision of this act, or any application of any
provision of this act, is held to be invalid, that shall not affect the validity
or effectiveness of any other provision of this act, or of any other
application of any provision of this act, which can be given effect without
that provision or application: and to that end, the provisions and

applications of this act are severable.

§ 5. This act shall take effect on the sixtieth day after it shall

have become a law.
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EXPLANATION--Matter in ITALICS (underscored) is new:; matter in

brackets

[ ]is old law to be omitted.

Section 1. Sections 780, 781, 784, 785, 786 and 787 of the labor law, as
added by a chapter of the laws of 2022 amending the labor law relat ing to
establishing the warehouse worker protection act, as proposed in legislative
bills numbers S. 8922-A and A. 10020-A, are amended to read as follows:

§ 780. Definitions. As used in this article:

1. "Defined time period" means any unit of time measurement equal
to or less than the duration of an employee's shift, and includes hours,

minutes, and seconds and any fraction thereof.

2. ['Designated employee representative’ means any employee
representative, including but not limited to an authorized employee
representative that has a collective bargaining relationship with the

employer.

3.] "Employee” means [a nonexempt and non-administrative] AN
employee WHO IS NOT EXEMPT FROM THE MINIMUM WAGE AND ANY
OVERTIME COMPENSATION PROVISIONS OF THIS CHAPTER AND ANY
APPLICABLE MINIMUM WAGE ORDERS AND who works at a warehouse
distribution center and is subject to a quota as defined in this section:
PROVIDED, HOWEVER, THAT "EMPLOYEE" DOES NOT INCLUDE A DRIVER
OR COURIER TO OR FROM A WAREHOUSE DISTRIBUTION CENTER.

[4.] 3. (a) "Employee work speed data" means information an
employer collects, stores, analyzes, or interprets relating to an

individual employee's performance of a quota, including, but not limited to,

quantities of tasks performed, quantities of items or materials handled or

41) https://www.nysenate.gov/legislation/bills/2023/S851
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roduced, rates or speeds of tasks performed, measurements or metrics of
employee performance in relation to a quota, and time categorized as

performing tasks or not performing tasks.

(b) "Aggregated WORK SPEED data" means [information that an
employer has combined or collected together] A COMPILATION OF
EMPLOYEE WORK SPEED DATA FOR MULTIPLE EMPLOYEES, in summary [or
other] form, ASSEMBLED IN FULL OR IN ANOTHER FORM such that the

data cannot be identified with any individual.

[6.] 4. "Employer" means a person who directly or indirectly, or
through an agent or any other person, including through the services of a
third-party employer, temporary services, or staffing agency, independent
contractor, or any similar entity, [at any time in the prior twelve
months,] employs or exercises control over the wages, hours, or working
conditions of one hundred or more employees at a single warehouse
distribution center or [five hundred] ONE THOUSAND or more employees at

one or more warehouse distribution centers in the state.

For the purposes of this [subdivision: (a) all employees employed
directly or indirectly, or through an agent or any other person, as
described in the opening paragraph of this subdivision, as well as any
employee employed by a member of a controlled group of corporations of
which the employer is a member, shall be counted in determining the
number of employees employed at a single warehouse distribution center
or at one or more warehouse distribution centers in the state; and (b) all
agents or other persons, as described in the opening paragraph of this
subdivision, and all members of a controlled group of corporations of which
the employer is a member, shall be deemed to be employers and shall be
jointly and severally responsible for compliance with this article. For
purposes of this subdivision, the term "controlled group of corporations"
shall be defined as provided under Section 1563 of the Internal
Revenue Code, 26 U.S.C. section 1563, except that fifty percent shall
be substituted for eighty percent where eighty percent is specified in
that] definition, ALL EMPLOYEES OF A CONTROLLED GROUP OF
CORPORATIONS SHALL BE COUNTED IN DETERMINING THE NUMBER OF
EMPLOYEES EMPLOYED AT A SINGLE WAREHOUSE DISTRIBUTION
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CENTER OR AT ONE OR MORE WAREHOUSE DISTRIBUTION CENTERS IN
THE STATE.

[6.] 5. "Person” means an individual, corporation, partnership, limited
partnership, limited liability partnership, limited liability company, business
trust, estate, trust, association, joint venture, agency, instrumentality, or any

other legal or commercial entity, whether domestic or foreign.
[7.] 6. "Quota" means a work standard which:

(a) an employee is assigned or required to perform: [(i)] at a specified
productivity  speed; or a quantified number of tasks, or to handle or
produce a quantified amount of material, within a defined time period; or
UNDER WHICH THE EMPLOYEE MAY SUFFER AN ADVERSE EMPLOYMENT
ACTION IF THEY FAIL TO COMPLETE THE PERFORMANCE STANDARD.

(b) an employee's actions are categorized between time
performing tasks and not performing tasks, and the employee's failure to
complete a task performance standard or recommendation may have an
adverse impact on the employee's continued employment or the conditions

of such employment.

[8.] 7. "Warehouse distribution center' means an establishment as
defined by any of the following North American industry classification

system ("NAICS") codes, however such establishment is denominated:

(a) four hundred ninety-three for warehousing and storage BUT DOES
NOT

INCLUDE FOUR HUNDRED NINETY-THREE THOUSAND ONE HUNDRED
THIRTY FOR FARM PRODUCT WAREHOUSING AND STORAGE;

(b) four hundred twenty-three for merchant wholesalers, durable

goods:;

() four hundred twenty-four for merchant wholesalers,

nondurable goods:

(d) four hundred fifty-four thousand one hundred ten for -electronic

shopping and mail-order houses; or

(e) four hundred ninety-two thousand one hundred ten for couriers

and express delivery services.

- 116 -




§ 781. Quotas. Each employer shall provide to each employee,
upon hire, or within thirty days of the effective date of this article, a
written description of each quota to which the employee is subject,
including the quantified number of tasks to be performed or materials to be
produced or handled, within the defined time period, and any poten tial
adverse employment action that could result from failure to meet the
quota. Fach time the quota changes thereafter, the employer shall provide
an updated written description of each quota to which the employee
is subject within two business days of such quota change. Each time an
employer takes an adverse employment action against an employee, the
employer shall provide that employee with the applicable quota for the
employee. THE EMPLOYER MUST PROVIDE THE WRITTEN DESCRIPTION OF
ANY QUOTA PURSUANT TO THIS SECTION IN ENGLISH AND IN THE
LANGUAGE IDENTIFIED BY EACH EMPLOYEE AS THE PRIMARY LANGUAGE
OF SUCH EMPLOYEE.

§ 784. Recordkeeping. 1. Each employer shall establish, maintain, and
preserve FOR THREE YEARS contemporaneous, true, and accurate records
[of

the following: (a) each employee's own personal work speed data; (b)
the aggregated work speed data for similar employees at the same estab
lishment; and (c) the written descriptions of the quota such employee was
provided pursuant to section seven hundred eighty-one of this arti cle.
Such records shall be maintained and preserved throughout the dura tion of
each employee's period of employment and made available to the

commissioner upon request.

2. Subsequent to any employee's separation from the employer,
such records relating to the six month period prior to the date of the
employee's separation from the employer shall be preserved for a period of
time not less than three years subsequent to the date of such employ ee's

separation and made available to the commissioner upon request.

Nothing in this section shall require an employer to keep such records
if such employer does not use quotas as defined in this article or monitor
work speed data] TO ENSURE COMPLIANCE WITH EMPLOYEE OR
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COMMISSIONER REQUESTS FOR DATA.

§ 785. Right to request. 1. A current employee has the right to
request a written description of each quota to which the employee is
subject[, a copy of the employee's own personal work speed data, and a
copy of the prior six months of aggregated work speed data for similar
employees at the same establishment]. IF A CURRENT OR FORMER
EMPLOYEE BELIEVES THAT THEY HAVE BEEN DISCIPLINED AS THE
RESULT OF FAILING TO MEET A QUOTA, OR THAT MEETING A QUOTA
CAUSED A VIOLATION OF THEIR RIGHT TO A MEAL OR REST PERIOD OR
USE OF BATHROOM FACILITIES, INCLUDING REASONABLE TRAVEL
TIME TO AND FROM BATHROOM FACILITIES, THEY HAVE THE RIGHT TO
REQUEST, AND THE EMPLOYER SHALL PROVIDE, A WRITTEN DESCRIPTION
OF EACH QUOTA TO WHICH THE EMPLOYEE IS SUBJECT, A COPY OF
THE MOST RECENT NINETY DAYS OF THE EMPLOYEE'S OWN PERSONAL
WORK SPEED DATA, AND A COPY OF THE AGGREGATE WORK SPEED DATA
FOR SIMILAR EMPLOYEES AT THE SAME ESTABLISHMENT FOR THE SAME
TIME PERIOD.

2. [A former employee has the right to request, within three years
subsequent to the date of his or her separation from the employer, a
written description of the quota to which they were subject as of the date
of their separation, a copy of the employee's own personal work speed
data for the six months prior to their date of separation, and a copy of
aggregated work speed data for similar  employees at the same
establishment for the six months prior to their date of separation. 3.]
Such requested records pursuant to this section shall be provided at no
cost to the current or former employee. A FORMER EMPLOYEE IS
LIMITED TO ONE REQUEST PURSUANT TO THIS SECTION.

[4. The employer shall provide such requested records pursuant to
this section as soon as practicable, provided that requested written
descriptions of the quota shall be provided no later than two business
days following the date of the receipt of the request and requested
personal work speed data and aggregated work speed data shall be
provided no later than seven business days following the date of the

receipt of the request.
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5.] 3. AN EMPLOYER THAT RECEIVES A WRITTEN OR ORAL REQUEST
FOR INFORMATION PURSUANT TO THIS SECTION SHALL COMPLY WITH
THE REQUEST AS SOON AS PRACTICABLE, BUT NO LATER THAN
FOURTEEN CALENDAR DAYS FROM THE DATE OF THE REQUEST.

4. Nothing in this section shall require an employer to use quotas as
defined in this article or monitor work speed data. An employer that

does not monitor this data has no obligation to provide it.

5. THE EMPLOYER MUST PROVIDE THE REQUESTED WRITTEN
DESCRIPTION OF  ANY QUOTA AND PERSONAL WORK SPEED DATA
PURSUANT TO THIS SECTION IN ENGLISH AND IN THE LANGUAGE
IDENTIFIED BY EACH EMPLOYEE AS THE PRIMARY LANGUAGE OF SUCH
EMPLOYEE.

§ 786. Unlawful retaliation. [1. No person, including but not limited to
an employer, his or her agent, or person acting as or on behalf of a hiring
entity, or the officer or agent of any entity, business, corpo ration,
partnership, or limited liability company, shall discharge or in any way
retaliate, discriminate or take adverse action against any person for
exercising any rights conferred under this article, or for being perceived as

exercising rights conferred by this article, including but not limited to:

(a) Initiating a request for information about a quota or personal
work speed data pursuant to subdivision one of section seven hundred

eighty-five of this article.

(b) Making a complaint related to a quota alleging any violation of
section seven hundred eighty-one, seven hundred -eighty-two, seven
hundred eighty-three, or seven hundred eighty-five of this article to the
commissioner, any other local, state, or federal governmental agency or

official, or the employer.

2. An employee need not explicitly refer to this article or the rights
enumerated herein to be protected from an adverse action. Protections of
this section shall apply to former employees and to employees who

mistakenly but in good faith allege violations of this article.

3. If a person takes adverse action against an employee within ninety

days of the employee's engaging or attempting to engage iIn activities

- 19 -




protected by this article, such conduct shall raise a rebuttable
presumption that the action is an adverse action in violation of this
article. Such presumption may be rebutted by clear and convincing
evidence that: (a) the action was taken for other permissible reasons; and
(b) the engaging or attempting to engage in activities protected by this

article was not a motivating factor in the adverse action.]

PURPOSES OF THIS ARTICLE, THERE SHALL BE A REBUTTABLE
PRESUMPTION OF UNLAWFUL RETALIATION IF AN EMPLOYER IN ANY
MANNER DISCRIMINATES, RETALI ATES, OR TAKES ANY ADVERSE ACTION
AGAINST ANY EMPLOYEE WITHIN NINETY DAYS OF THE EMPLOYEE
DOING EITHER OF THE FOLLOWING:

1. INITIATING THE EMPLOYEE'S FIRST REQUEST IN A CALENDAR
YEAR FOR INFORMATION ABOUT A QUOTA OR PERSONAL WORK SPEED
DATA PURSUANT TO SUBDI VISIONS ONE THROUGH THREE OF SECTION
SEVEN HUNDRED EIGHTY-FIVE OF THIS ARTICLE.

2. MAKING A COMPLAINT RELATED TO A QUOTA ALLEGING ANY
VIOLATION OF SECTIONS SEVEN HUNDRED EIGHTY-ONE TO SEVEN
HUNDRED EIGHTY-FIVE OF THIS ARTICLE, INCLUSIVE, TO THE
COMMISSIONER,  THE  DEPARTMENT, OTHER LOCAL OR  STATE
GOVERNMENTAL AGENCY, OR THE EMPLOYER.

§ 787. Enforcement. The commissioner [shall] MAY adopt rules
and regulations implementing the provisions of this article. The commis
sioner shall be authorized to enforce the provisions of this article and to
assess civil penalties [in a manner consistent with] AS PROVIDED IN
sections [two hundred thirteen,] two hundred fifteen and two hundred
eighteen of this chapter. THE CIVIL PENALTIES PROVIDED FOR IN
THIS SECTION SHALL BE IN ADDITION TO AND MAY BE IMPOSED
CONCURRENTLY WITH ANY OTHER REMEDY OR PENALTY PROVIDED FOR
IN THIS CHAPTER.

§ 2. The opening paragraph of subdivision 1 of section 218 of the
labor law, as amended by chapter 2 of the laws of 2015, is amended to

read as follows:
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If the commissioner determines that an employer has violated
a provision of article six (payment of wages), article nineteen (minimum
wage act), article nineteen-A (minimum wage standards and protective
labor practices for farm workers), ARTICLE TWENTY-ONE-A (WAREHOUSE
WORK ER PROTECTION ACT), section two hundred twelve-a, section two
hundred twelve-b, section one hundred sixty-one (day of rest) or section
one hundred sixty-two (meal periods) of this chapter, or a rule or regu
lation promulgated thereunder, the commissioner shall issue to the
employer an order directing compliance therewith, which shall describe
particularly the nature of the alleged violation. A copy of such order shall
be provided to any employee who has filed a complaint and any
authorized representative of him or her. In addition to directing
payment of wages, benefits or wage supplements found to be due, and
liquidated damages in the amount of one hundred percent of unpaid wages,
such order, if issued to an employer who previously has been found in
violation of those provisions, rules or regulations, or to an employer
whose violation is willful or egregious, shall direct payment to the
commissioner of an additional sum as a civil penalty in an amount not to
exceed double the total amount of wages, benefits, or wage supplements
found to be due. In no case shall the order direct payment of an amount
less than the total wages, benefits or wage supplements found by the
commissioner to be due, plus the liquidated damages in the amount of one
hundred percent of unpaid wages, the appropriate civil penalty, and
interest at the rate of interest then in effect, as prescribed by the
superintendent of financial services pursuant to section fourteen-a of the
banking law per annum from the date of the underpayment to the date of
the payment. Where the violation 1is for a reason other than the
employer's failure to pay wages, benefits or wage supplements found to be
due, the order shall direct payment to the commissioner of a civil penalty
in an amount not to exceed one thousand dollars for a first violation,
two thousand dollars for a second violation or three thousand dollars for a
third or subsequent violation. In assessing the amount of the penalty, the
commissioner shall give due consideration to the size of the employer's
business, the good faith basis of the employer to believe that its conduct

was in compliance with the law, the gravity of the violation, the history
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of previous violations and, in the case of wages, benefits or supplements
violations, the failure to comply with recordkeeping or other non-wage

requirements.

§ 3. Section 5 of a chapter of the laws of 2022 amending the labor law
relating to establishing the warehouse worker protection act, as
proposed in legislative bills numbers S. 8922-A and A. 10020-A, is

amended to read as follows:

§ 5. This act shall take effect on the [sixtieth] ONE  HUNDRED
EIGHTIETH day after it shall have become a law. EFFECTIVE
IMMEDIATELY, THE ADOPTION, AMENDMENT AND/OR REPEAL OF ANY
RULE OR REGULATION NECESSARY FOR THE IMPLEMENTATION OF
THIS ACT ON ITS EFFECTIVE DATE ARE AUTHORIZED TO BE MADE
BY THE COMMISSIONER ON OR BEFORE SUCH EFFECTIVE DATE.

§ 4. This act shall take effect immediately; provided, however, that
sections one and two of this act shall take effect on the same date and in
the same manner as a chapter of the laws of 2022 amending the labor law
relating to establishing the warehouse  worker protection act, as
proposed in legislative bills numbers S. 8922-A and A. 10020-A, takes

effect.
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